The FAR Council published in the Federal Register at 65 FR
80255, Decenber 20, 2000, a final rule addressing contractor
responsibility, labor relations costs, and costs incurred in
| egal and other proceedings. This rule required contracting
officers to consider a conpany’ s satisfactory conpliance with
tax, labor and enpl oynent, environnmental, antitrust and consuner
protection | aws before awardi ng a contract and required
contractors to certify whether within the preceding three years
t hey have violated such laws. The rule also anended the FAR to
prevent contractors fromrecovering certain previously allowable
costs relating to | egal defense and costs incurred in respondi ng
t o uni oni zati on canpai gns.

The FAR Council realized that there was a hi gh degree of
controversy about the nmerits of the Decenber final rule (there
were 1800 public comrents). The typical FAR rul e generates about
1 percent of that amobunt. There was w despread opposition to
this rule, including many | arge and snmall busi nesses and
busi ness associ ations, |awers, nenbers of the Federal
procurenent community, and nmenbers of Congress. Labor unions
and various environnental groups supported the rule.

After the publication of the Decenber final rule, the FAR
Council continued to receive information that the Decenber final
rule was not in the best interests of industry or the
Governnent. After further review, the FAR Council published an
interimrule in the Federal Register at 66 FR 17754, April 3,
2001, staying that Decenber rule and published at the same tine
a proposed revocation of the Decenber rule. The stay would
expire on Decenber 29, 2001, unless other action is taken prior
to that date.

Under the April proposed rule, the FAR Council requested
public comrents to reassess the advantages and di sadvant ages of
the Decenber final rule, to determne if the benefits of the
rul e are outwei ghed by the burdens inposed by the rule. In this
regard, it was not clear to the FAR Council that the rule
provi ded contracting officers with sufficient guidelines to
prevent arbitrary or otherw se abusive inplenentation, or that
the final rule was justified froma cost-benefit perspective.

Al nost 4700 public comments were received in response to the
April proposed rule. After review and analysis of the comments,
t he FAR Council determ ned that the Decenber final rule should
be revoked in its entirety.



The FAR Council fully supports the proposition that
Governnment contracts should be awarded to | aw-abiding entities.
Entiti es whose behavior reflects negatively on their
responsi bility have al ways been subject to scrutiny and the
possibility of being disqualified for award of Gover nnent
contracts. |In fact, the very last thing a contracting officer
must do before awarding a Government contract is determ ne
whet her the conpany is responsible. This requirenment has been a
| ong- standi ng policy and process of Governnment contracting
dating prior to the Cvil War. Ferreting out conpanies who are
not responsi ble has been a responsibility shared by a nunber of
i ndividuals in the Governnment’s contracting process. The FAR
Counci | supports the principle that the Governnent shoul d do
busi ness only with those entities willing and able to conply
with the laws enunerated in the Decenber final rule.

Wth the revocation of the Decenber final rule, contracting
officers will continue to have the authority and duty to nake
responsibility decisions. Agency debarring officials wll
continue to have the authority and duty to nake determ nations
whet her to suspend and debar a contractor. The requirenent that
contractors nust be responsible is statutory. Oferors nust
have a satisfactory record of integrity and business ethics.



